I have already found that there has been one prior violation of
section 77,l605(a).  It is true that the violation I am now con-
sidering is a third violation and one could find that there are two
previous violations, but I believe that the Act means what it says
when it refers to "previous" violations.  I don't think that two
violations found by the inspector within a few minutes of each other
can be considered a "history" because the operator has no opportun-
ity to benefit from having been told twice within a 30-minute period
that a certain condition constitutes a violation of a mandatory
health or safety standard.  There was simply not enough time between
the citations for management to take any action that would keep the
second violation from happening, based on the fact that a previous
one had been cited a few minutes prior to that.  Therefore, I shall
make the same conclusion here with respect to history of previous
violations that I did before, namely, that $20 should be assessed
under the criterion of history of previous violations.

In this instance, there probably is a slightly higher degree
of negligence because the operator of loader No. 313 was not as
careful and prudent in reporting this particular crack as the oper-
ator of loader No. 309 had been.  Of course, one must take into
consideration that the crack in the windshield in loader No. 313
was less noticeable than the crack in the windshield in No. 309.
The inspector had more difficulty in describing the extent of the
crack in No, 313 and the operator of No. 313 found the crack to be
so insignificant that it almost merited no reporting "of it a't all.
Still the operator said he would have reported it if he'd had a
radio in the vehicle to use for that purpose.  The fact that the
operator did not report it has to be considered slightly more neg-
ligent than the other one which was reported.  Consequently, I
think that a penalty of $30.00 should be assessed under the criter-
ion of negligence in this instance.

As to the criterion of gravity, this violation of section
77.1605 (a) was not as serious as the previous one because the in-
spector agreed that these cracks were much less significant. He
saw no light refractions when he looked through the windshield, and
since he was in some doubt about the exact location of the cracks,
I can hardly find from his testimony that a person's vision would
have been distorted by" the cracks,  While the inspector felt that
the windshield had been weakened by the cracks, the fact remains
that seven cracks would have weakened this windshield less than 14
cracks weakened the other windshield.  The foregoing conclusions
assume that an ordinary layman can make such conclusions based on
the evidence that I have.  Of course, the testimony of the operator
of loader No, 313 is that there was only one small crack at the
lower corner of the windshield.  Consequently, I can only find that
this violation was less serious than the other one, bordering on a
finding 'that it was nonserious.  Based on the discussion above, I
find that a penalty of $10 should be assessed under the criterion
of grayity,
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